MO ON A a A QU N a 


N N N N N N N N KN RR Re e, ee: e: e, Ye: e Y a 
oN DO aoa A ù N e O © © N WDB Wn A U NY KF O 


THE REPORTERS COMMITTEE FOR 
FREEDOM OF THE PRESS 

Katie Townsend, Cal Bar No. 254321 

1156 15th Street NW, Suite 1020 
Washington, D.C. 20005 

Telephone: 202-795-9300 

Facsimile: 202-795-9310 


JASSY VICK CAROLAN LLP 
JEAN-PAUL JASSY, Cal. Bar No. 205513 
355 South Grand Avenue, Suite 2450 

Los Angeles, California 90071 

Telephone: 310-870-7048 

Facsimile: 310-870-7010 


Attorneys for THE REPORTERS COMMITTEE FOR 
FREEDOM OF THE PRESS AND 21 MEDIA 
ORGANIZATIONS (COLLECTIVELY, “AMICT”’) 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 


FOR THE COUNTY OF LOS ANGELES 


CITY OF LOS ANGELES, a municipal Case No. 23STCP01060 
corporation, 
fe Assigned to Hon. Mitchell L. Beckloff 
Plaintiff, Department 86 
Ys: APPLICATION FOR LEAVE TO FILE 


AMICUS CURIAE BRIEF AND AMICUS 


Daba d n PLAINTIFF’S APPLICATION FOR WRIT OF 
STEIGAN: POSSESSION AND IN SUPPORT OF 


DEFENDANTS’ SPECIAL MOTIONS TO 
STRIKE PLAINTIFF’S COMPLAINT 
PURSUANT TO C.C.P. § 425.16 


Hearing on Writ Application: May 24, 2023 
Time: 9:30 a.m. 
Dep’t: 86 
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TO THE HONORABLE COURT, ALL PARTIES AND COUNSEL: 
PLEASE TAKE NOTICE The Reporters Committee for Freedom of the Press (the 


“Reporters Committee”); The Associated Press; California Broadcasters Association; California 
News Publishers Association; Californians Aware; CalMatters; CCNMA: Latino Journalists of 
California; The Center for Investigative Reporting (d/b/a Reveal); Cityside; The E.W. Scripps 
Company; First Amendment Coalition; The Foundation for Los Angeles Journalism (d/b/a Los 
Angeles Public Press); Gannett Co., Inc.; Greater Los Angeles Pro Chapter of the Society of 
Professional Journalists; Los Angeles Press Club; Los Angeles Times Communications LLC; Media 
Guild of the West, The NewsGuild-CWA Local 39213; National Association of Black Journalists - 
Los Angeles Chapter; Nexstar Media Inc.; Open Vallejo; Pacific Media Workers Guild (The 
NewsGuild-CWA Local 39521); and Southern California Public Radio (collectively, “amici” 
respectfully request leave to file the following brief as amici curiae in support of the Oppositions of 
Defendants Ben Camacho (“Camacho”), Stop LAPD Spying Coalition, and Does 1-50 (collectively, 
“Defendants”) to the Application for Writ of Possession filed by Plaintiff City of Los Angeles 
(“City”), and in support of Defendants’ Special Motions to Strike Plaintiff's Complaint pursuant to 
Code of Civil Procedure § 425.16. Amici submit the following brief to address the serious First 
Amendment implications of the relief sought by the City in the above-referenced matter— 
specifically, the City’s extraordinary request for an order requiring Defendants to return and/or 
destroy lawfully obtained records, and refrain from further disseminating those records. 

The City’s attempt to force the return and/or destruction of records it provided to Camacho 
in response to a public records request and to prohibit Defendants from further disseminating those 
records, if granted, would amount to an unconstitutional prior restraint. For the reasons herein, 
amici respectfully urge the Court to deny the City’s application for a writ of possession and 
temporary restraining order, and strike the City’s complaint pursuant to California Code of Civil 


Procedure § 425.16.! 


' No party or counsel for any party, other than counsel for amici, has authored this letter in whole or 
in part or funded the preparation of this letter brief. 
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Interests of Amici 

Amici are members of the news media and organizations that advocate on behalf of the First 
Amendment and newsgathering rights of journalists and have a strong interest in ensuring that 
journalists and news organizations remain free from unconstitutional restrictions on their ability to 
gather and publish newsworthy information for the benefit of the public. 

Lead amicus, the Reporters Committee for Freedom of the Press, is an unincorporated 
nonprofit association. The Reporters Committee was founded by journalists and media lawyers in 
1970, when the nation’s press faced an unprecedented wave of government subpoenas forcing 
reporters to name confidential sources. Today, its attorneys provide pro bono legal representation, 
amicus curiae support, and other legal resources to protect First Amendment freedoms and the 
newsgathering rights of journalists. The following 21 organizations support the Reporters 
Committee and wish to join with the Reporters Committee as amicus curiae and sign on to this 
brief: 

The Associated Press 

California Broadcasters Association 

California News Publishers Association 

Californians Aware 

CalMatters 

CCNMA: Latino Journalists of California 

The Center for Investigative Reporting (d/b/a Reveal) 

Cityside 

The E.W. Scripps Company 

First Amendment Coalition 

The Foundation for Los Angeles Journalism (d/b/a Los Angeles Public Press) 
Gannett Co., Inc. 

Greater Los Angeles Pro Chapter of the Society of Professional Journalists 
Los Angeles Press Club 

Los Angeles Times Communications LLC 


BA 
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Media Guild of the West, The NewsGuild-CWA Local 39213 

National Association of Black Journalists - Los Angeles Chapter 

Nexstar Media Inc. (owner and operator of KTLA in Los Angeles) 

Open Vallejo 

Pacific Media Workers Guild (The NewsGuild-CWA Local 39521) 
Southern California Public Radio (operator of KPCC/LAist in Los Angeles) 

The relief sought by the City in this case amounts to a prior restraint on speech—the “most 
serious and the least tolerable infringement on First Amendment rights.” Nebraska Press Ass’n v. 
Stuart, 427 U.S. 539, 559 (1976). Because any unconstitutional prior restraint is an affront to the 
First Amendment’s guarantee of a free and unfettered press, amici respectfully seek leave to file this 
letter brief in support of Defendants to urge this Court to reject the City’s requested relief. 

Discussion 

Contrary to the City’s arguments, any judicial order requiring Defendants to return lawfully 
obtained records and to refrain from the future publication of those records would be an 
unconstitutional prior restraint on speech.? 

It has been said that the “chief purpose” of the First Amendment is to prevent “previous 
restraints upon publication.” Near v. Minnesota, 283 U.S. 697, 713 (1931); see also Se. 
Promotions, Ltd. v. Conrad, 420 U.S. 546, 553 (1975) (“Our distaste for censorship—teflecting the 
natural distaste of a free people—is deep-written in our law.”). Indeed, the Supreme Court of the 
United States has long recognized prior restraints as the “most serious and the least tolerable 
infringement on First Amendment rights” because they are “an immediate and irreversible 
sanction,” not only “chill[ing]” speech but also “freez[ing]” it, at least for a time. Nebraska Press 
Ass’n, 427 U.S. at 559. This constitutional harm is magnified when the government seeks the 


removal of already published information. See Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 


7 Amici also notes that the City’s efforts to use a writ of possession to seize a journalist’s materials 
appears to be a troubling attempt to circumvent California laws in place to protect journalists from 
efforts by third parties to obtain their work product. See generally Ca. Const. Art, 1 § 2(b). 
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257 (1974) (holding that the First Amendment forbids government intrusion into the editorial 
process, which would “dampen[] the vigor and limit[] the variety of public debate”). 

Accordingly, there is a “heavy presumption against [the] constitutional validity” of a prior 
restraint under federal constitutional law, and the party seeking such relief bears the burden to 
overcome that heavy presumption. N.Y. Times Co. v. United States, 403 U.S. 713, 714 (1971) (per 
curiam). A prior restraint could pass constitutional muster “only” in the most of “exceptional” of 
cases. CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (1994) (Blackmun, J., in chambers (quoting Near, 
283 U.S. at 716)). Indeed, prior restraints are “disfavored in this nation nearly to the point of 
extinction,” United States v. Brown, 250 F.3d 907, 915 (Sth Cir. 2001), with the Supreme Court 
making clear that a prior restraint may be contemplated only in the rarest circumstances, such as 
where necessary to prevent the dissemination of information about troop movements during 
wartime, Near, 283 U.S. at 716, or to “suppress[] information that would set in motion a nuclear 
holocaust.” N.Y. Times, 403 U.S. at 726 (Brennan, J., concurring). And because California’s state 
constitutional guarantee of free speech and a free press “is more definitive and inclusive than the 
First Amendment,” the burden on a party seeking a prior restraint in California is even more 
onerous. In re Marriage of Candiotti, 34 Cal. App. 4th 718, 724 (Cal. Ct. App. 1995); see also 
Gerawan Farming, Inc. v. Lyons, 24 Cal. 4th 468, 491 (Cal. 2000) (“As a general rule, however, 
article I’s free speech clause and its right to freedom of speech are not only as broad and as great as 
the First Amendment’s, they are even ‘broader’ and ‘greater.’”); Wilson v. Superior Ct., 13 Cal. 3d 
652, 662 (Cal. 1975) (“[T]he preliminary injunction violated petitioner’s rights of freedom of 
expression under the United States Constitution, and for an independent ground, under the broader 
terms of the California Constitution.”). The City has not—and cannot—-satisfy its virtually 
insurmountable burden to justify imposition of a prior restraint here. 

As an initial matter, it is axiomatic that the First Amendment protects the media’s right to 
publish information of public concern that it lawfully obtained—even if a court or the government 
may have had the power to restrict dissemination in the first instance. See Oklahoma Publ’g Co. v. 
Dist. Ct., 430 U.S. 308, 311-12 (1977) (reversing a prior restraint prohibiting the press from 
publishing the name of a juvenile defendant, which the journalist had learned by attending a court 
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proceeding, even though courts generally may protect the identity of juveniles); N. Y. Times, 420 
U.S. at 714 (holding that a newspaper cannot be restrained from publishing classified documents 
obtained by the newspaper’s source without authorization); see also Landmark Commc’ns, Inc. v. 
Virginia, 435 U.S. 829, 849 (1978) (Stewart, J., concurring) (“Though government may deny access 
to information and punish its theft, government may not prohibit or punish the publication of that 
information once it falls into the hands of the press, unless the need for secrecy is manifestly 
overwhelming.”’) (emphasis added); Bartnicki v. Vopper, 532 U.S. 514, 535 (2001) (determining 
that publication of material obtained lawfully by a publication but unlawfully obtained by its source 
does not “remove the First Amendment shield from speech about a matter of public concern.”’). 
There is no dispute that Camacho lawfully obtained the records at issue here—the City provided 
them to him to settle the lawsuit he brought following a public records request. The City may not 
now seek to restrain the dissemination or publication of information in those records, nor seek an 
order requiring Defendants to return or destroy them. 

This is true whether or not the City provided the records inadvertently. See Florida Star v. 
B.J.F., 491 U.S. 524, 537 (1989) (reversing judgment against newspaper that published name of 
rape victim inadvertently disclosed in police report). Demanding the return of lawfully obtained 
information—as the City attempts to do here—impermissibly interferes with the media’s exercise of 
its First Amendment rights. See, e.g., FMC Corp. v. Capital Cities/ABC, 915 F.2d 300, 305-07 (7th 
Cir. 1990) (applying California law and rejecting demand that ABC News return all copies of 
documents plaintiff alleged were “stolen” from it; court held that ABC was “free to retain copies of 
any of [the plaintiffs’ ] documents in its possession [and to disseminate information in them] in the 
name of the First Amendment.”); see also Smith v. Daily Mail Pul’g Co., 443 U.S. 97, 103 (1979) 
(“[I]f a newspaper lawfully obtains truthful information about a matter of public significance then 
state officials may not constitutionally punish publication of the information, absent a need to 
further a state interest of the highest order.”). An order suppressing information that is already in 
the public domain similarly has been rejected as a prior restraint on speech. Hurvitz v. Hoefflin, 84 
Cal.App. 4th 1232, 1245 (Cal. Ct. App. 2000) (reversing trial court’s order sealing records 


previously filed publicly as an unconstitutional prior restraint, explaining that “once the information 
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is released, unlike a physical object, it cannot be recaptured and sealed”). 

There is substantial, legitimate public interest in the public records at issue in this case; 
indeed, law enforcement transparency and accountability are matters of exceptional public concern. 
See Connecticut State Police Union v. Rovella, 36 F.4th 54, 63 (2d Cir. 2022) (noting that “ensuring 
the transparency and accountability of law enforcement” serves a legitimate public purpose). 
“While the government may desire to keep some proceedings confidential and may impose the duty 
upon participants to maintain confidentiality, it may not impose criminal or civil liability upon the 
press for obtaining and publishing newsworthy information through routine reporting techniques[,]” 
which include making public records requests. Nicholson v. McClatchy Newspapers, 177 Cal.App. 
3d 509, 519-20 (Cal. Ct. App. 1986); see also Ass’n for L.A. Deputy Sheriffs v. L.A. Commc’n LLC, 
239 Cal.App.4th 808 (Cal. Ct. App. 2015) (holding that injunction against publication of article 
derived from information in deputy sheriffs’ confidential background investigation files would be 
an unconstitutional prior restraint on speech). 

An order of the kind the City seeks here would set a dangerous precedent that will 
undermine the news media’s ability to freely disseminate lawfully obtained information to the 
public. Granting the City’s request would encourage future lawsuits of this kind, chilling the 
dissemination of important information in records obtained through public records requests, and 
undercutting the vital role of journalists in our society. See Mills v. Alabama, 384 U.S. 214, 219 
(1996) (“The Constitution specifically selected the press, which includes not only newspapers, 
books, and magazines, but also humble leaflets and circulars . . . to play an important role in the 
discussion of public affairs.”’). 


HI! 
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For these reasons, amici respectfully urge this Court to deny the City’s writ of possession 


and strike the City’s complaint under Code of Civil Procedure § 425.16. 
Respectfully Submitted, 


DATED: May 17, 2023 THE REPORTERS COMMITTEE FOR 
FREEDOM OF THE PRESS 


Boda 


DATED: May 17, 2023 JASSY VICK CAROLAN LLP 


A bel S2 
// JEAN-PAUL JASSY 


Counsel for Amici 
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PROOF OF SERVICE 
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 


I am employed in the County of Los Angeles, State of California. I am over the age of 
eighteen years and not a party to this action. My business address is 355 S. Grand Ave., Suite 2450, 
Los Angeles, CA 90071. On May 17, 2023, I served a true copy of the following document 
described as: 


APPLICATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF AND AMICUS CURIAE 
BRIEF IN SUPPORT OF DEFENDANTS’ OPPOSITIONS TO PLAINTIFF’S APPLICATION 
FOR WRIT OF POSSESSION AND IN SUPPORT OF DEFENDANTS’ SPECIAL MOTIONS 
TO STRIKE PLAINTIFF’S COMPLAINT PURSUANT TO C.C.P. § 425.16 


on the interested parties in this action as follows: 


Felix LeBron (felix.lebron@lacity.org) Counsel for Plaintiff 
Christen Spoule (christen.sproule@lacity.org) City of Los Angeles 
Office of the Los Angeles City Attorney 
200 N. Main St., Room 675 

Los Angeles, CA 90012 


Shakeer Rahman (shakeer@lossr.net) Counsel for Defendant 
Law Office of Shakeer Rahman Stop LAPD Spying Coalition 
838 East 6" Street 


Los Angeles, CA 90021 


Matthew Strugar (matthew@matthewstrugar.com) 
Law Office of Matthew Strugar 

3435 Wilshire Blvd., Suite 2910 

Los Angeles, CA 90010 


Susan Seager (sseager1.clinic@law.uci.edu) Counsel for Defendant 
Jack Lerner (jlerner@law.uci.edu) Ben Camacho 
University of California, Irvine School of Law 

Press Freedom Project Intellectual, Arts and Tech Clinic 
P.O. Box 5479 

Irvine, CA 92616 


Dan Stormer (dstormer@hadsellstorner.com) 
Rebecca Brown (rbrown@hadsellstorner.com) 
Hadsell Stormer Renick & Dai LLP 

128 N. Fair Oaks Ave., Suite 204 

Pasadena, CA 91103 


Colleen Flynn (cflynnlaw@yahoo.com) 
3435 Wilshire Blvd., Suite 2910 
Los Angeles CA 90010 


MEDIA COALITION AMICUS CURIAE BRIEF 


MO ON A Wn A QU N a 


BO NO NO N N N N N NO He He Fe HF Re ee, e, THH 
oN ŻŽ A oa A Ww N e O OO © N `A Hn A U NY KF O 


Mi BY ELECTRONIC MAIL (E-MAIL): I caused the said document to be transmitted by e- 
mail to the persons at the email addresses listed above. I did not receive, within a reasonable 
time after the transmission, any electronic message or other indication that the transmission 
was unsuccessful. 


I declare under penalty of perjury under the laws of the State of California that the above is 
true and correct. 


Executed on May 17, 2023, at Los Angeles, California. 


Marlene Rios 
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